SUPREME COURT : STATE OF HEW YORK
COUNTY OF ORANGE

ALPHA KAPPA ALFHA SORORITY, INC.,
Plaintiff
~against—

JOY EBELAINE DALY,

Daefendant {81 .
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HOM., JOHN K. MoGUIRE, J.5.C.

To commence the statutory time
period for appsals as of right
(CPLR 553131{al}), vou are advissd
to serve a copy of this orvder,
with notice of entry, upon all
parties.

SHORT FORM ORDER

Index No: 10LU50/07

Motion bale: 2/6/09

The following papsrs numbered 1 to 7 and the exhibits annsxed

thereto were read on the motion of the defendant for an order,

pursuant to CPLR §3212 granting her summary judgment dismissing the

— . . o
plaintiff’s complaint against hey, for an order pursuant to 22 NYCRE
i S g

130-1.1 awarding defendant sanctions agsinst the plaintiff for &

e
i

frivolously continuing this action against the defendant, and fo@%aniwq

order pursuant to CPLR $8106 and CPLR 88202 awarding defendant c%ﬁts}

in connection with the motion, in this action for initunctive religﬁ o

and for reimbursement of moneys paid to the defendant: .
Notice of Motion - Affidavit ~ ARffirmation 1-3 E%
Affidavit in Opposition ~ Affirmation in Oppoaition 4,5

Reply Affidavit - Reply Affirmation

8,7

Upon the foregoing papers it ls hereby ORDEREDR that the sald

metion is granted to the extent set forth herein.

Pefendant may antey

judgment against the plaintiff dismissing the complaint herein

together with the costs and digbursements of this action.

Plaintiff, Alpha Kappa Alpha Sorority Inc. (hereinafter Sorority

or plaintiff), is the first Greek-lettered sorority established by

Bfrican~-American college women in 1208,

The Seorority has grown Lo

become a multi-raciasl organization with a membership of more than

200,000 women with over 975 chapters in the United States and around

the world.

geographic regions,

Director of the Sorority from July 2002 to July 2006,

In the United States, the Borority is divided into ten

The defendant was HNorth Arlantic Regional

As a Reglonal




Dirsctor, defendant was entitled to reimbursement of sxpenses incurrsd
in connection with her dutles., In order to obtaln reimbursement,
defendant was reguired to submift guarterly reports of her expenses.
The Serority BDirectorate adopted a policy on November 4, 2005
reguiring that the Executive Dirsctor issus a Statement of Expernse
Edvances to all officers whoe did not submit expense reports for

advances received from the beginning of the vear through December 31st
of each vear. The Statement of Expense Advances would state the tobal
amount not accounted for and remind the officer that any amount
unacoounbted for as of 30 daves after the end of an officer’s bterm musi
be repaid to the sorority. The policy further dictates that if the
gificer does nobt pay the amount unaccounted for in full within %0 days
of the end of the officer’s term, the Sorority will issus Lo the
officer a form 108%-MIC for the outstanding amount due. At ths sams
meeting, the Sorority reafflrmed it7s policy that reimbursement
payment will not be made until after guarterly expsnss reports are
submitited,

There is no dispute that during her tenure as & Reglonel Director
the defendant submitted guarterly expense reports to the Sorority.
Thare is no dispute that the defendant’s quarterly reports were
received by the Scrority without objection and reimbursement was made
withowt any request for further documentation. According to the
complaint, the total amcunt that the Sorority paild to defendant as
yeimbursement for expenses was 3322,513.84. There iz nothing in the
record indicating that the Sorority reguired its officers to submit
any documentation of expenses with a guarterly expense reporb.

The defend@nt left office in July 2006, ZSometime thereaftar,
plaintiff chose to audit defendant’s guarterly expanss reports
resulting in a request for furither documentation of the defendant’ =z
axpenses. In MNovember 2006 and January 2007 the defendant resubmitted
her guarterly reports and further information to the plaintiff
ragarding her expenses. Flaintiff s auvdit of the defendant’s
submissions resulted in a determinabion that $20,6032.58 of the
expenses olaimed were not documented o the plaintiff’s savtisfaction.

Based upon this finding, and claiming to be soting in accordance with
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the November 4, 2005 poliecy, plaintiff iszsued a 1029 MIC foprm to the
defendant indicating that the plaintiff paid the defendant Jross
income in the sum of $30,8032.5%8 in the year Z006. The plaintiff
demanded reimbursement of this amount from the defendant )

After the defendant left her office, she continued to use
Serority stationary to write letters to other members regarding the
Sorority. She did not use the staticnary to conduct Sorority
business, to mislead cthers, cr for personal gain. The Sorority
advised the defendant that as she was no longer an of ficor, hor use of
the statlonary was lmproper. By lebter dated Seplember 4, 2007 ifmore
than a month pricr to the commencement of this acti@n} defendant
agreed not to use the Sorority's stationary. Nothing in the record
indicates that she has Ffalled to abide by this commitment.

The complaint, filed on Oétober 22, 2007, contains two causes of
action. The first cause of action sesks injunctive relief enjoining
the defendant from using Seorority staticonary. The second cause of
action alleges that not all of the expenses claimed by the defendant
in her guarterly expense reports were supported by receipts or wers
otherwise verifiable. Based upon a lack of decunentary support for
$30,603.58 of reimbursed expenses, the second cause of action saaks
the return of this amount alleging that Lhe defendant hasz wrongfully
retained these funds., The complaint alleges only that the defendant
failed to document her expenses. The complaint does not allege that
these expenses were not incurred in furtherance of the Sorority’ s
pusinesas. Mor does the complaint allege any fraudulent or otharwise
improper conduct on the part of the defendant.

Igzue was joined and the defendant now moves for gummary Judament
dismissing the complaint and also seeks sanctions and motior costs
against the plaintiff,

The proponent of a summary judgment mobtion must establish his ox
her claim or defense sufficient to warrant a court directing Judgment
in its favor as a matter of law, tendering sufflcient evidance to
demonstrate the lack of material issues of fact. Alvaresz v. Prospeot
Hosp., 68 NYZd 320 (1988%, Once such a showing has been mads the

purden shifts to the party pposing the motlon to produce evidentiary
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proof in admissible form demonstrating material questions of faot
reguiring trial. Gilbkert Frank Corp, v. Federal Ins, Co., 70 BYZd 964
{1988) . Mere conclusions or unsubstantiated allegations unsupported
by competent evidence are insufficient to raise a triable issus. Id,
On this motion, the defendant hasg carried her bhurden and established
her entitlement to Judgment as a matter of law. In oppesition, the
plaintiff fails to demonstrate the existence of triable issuss of
fact.

More than a month prior to the commencement of Lhis action,
defendant agreed not to use the Sorority's stationary and she has
honcred that commitmant. As the defendant ceased uéing Sorority
stationary of her own accord prior to the commencement of this action,
thers i3 no basis for intunctive relief and the defendant has
eatablished her entitlement to judgment as a matier of law on the
first cause of action. Plaintiff does not submit any evidence with
regard to the first cause of action. Accordingly, the motion is
granted as unopposed with regard to the first causs of action.

In support of her motlon regarding the second zause of action,
the defendant submits the affldavit and guarterly expense reporis of
the Great Lakes Beglonal Director (hereinafter formey dirscior) who
served as a reglonal director during the samse bime period as
daefendant. The former director states thabt Regional Directors were
never advised by the Sorority that quarterly expense reporits had to be
in any specific format and were not glven any specific instructions or
guidelines as to the preparation of guarterly expense repeorts. Tha
former director also states that her guarterly sxpense reporbs were
aucepted as submitted and were not audited by the Sorority. The
former director®s dooumentation of expenses includes coplies of cheoks
paval:le to hearself for “axpaﬁ%es” without any supporting receipt or
cther documentation of the expense and, like defendant’s guarterly
reports, lacked decumentation for many other claimed expenses,

Defendant’ s proof establishes that plaintiff accepted the
defendant’ s guarterly sxpense reports wibthout obilsction or reservation
and issued pavment to defendant. Her procof also establishes that zhe

fully complied with the plainviff’s policy adopted in Hovember 200%.
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Pefendant submitted gquarterly expense reporis. The policy does not
reguire documentation, it only reguires the submission of quarterly
gxpense reports. Thus, the issuance of a 1009 form to the defendant
was not in accordance with the Sororitv’'s policy.

Defendant’ s proof on the motion also establishes that the
Surority never promulgated a standard for the submission of guarferly
srpanse reports or a requirsment for documentation of expenses claimed
therein,

Plaintiff’ s opposition fto the molion iz insufficient o
dempuslyate the exlstence of a triable issue of fact. The plalntiiff
doas nobt contest defendant’s proof that plaintiff has no standard
regarding the content of guarterly expense reporis. The plaintiff does
noL contest defendant’s proof that plaintiff has no reguirement that
expenges claimed in gquarterly espense reports must be supported by
receipis or other decumentation.

Plaintiff does not even attempt to explain why the former
director’s lack of documentation was adequate while the defendant”’s
lack of decumentation was inadeguate. Plaintiff sinmply ignores the
issue. Rather, in response to this proof, plaintiff advises the court
that it has reevaluated it’'s position as to what is a properly
documented expense for the purposes of this case and reduces its ¢laim
against the defendant to the gum of S18,41R.94.

Plaintiff does not allege, and does not submit any evidence to
demonstrate, that any of these remaining disputed expenses wers not
incurred for the benefit of the Sorority. Rather, the Sorority only
claims that the defendant’s svidence of these axpansss - Jefendani’s
check registers and bank statements - is unacceptable. The
plaintiff’s Director of Finance opines that defendant’s cheok regiastar
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and bank statements, are “inadequate under any auditing standard” to

document expsnses'.  O0f course, absent from the record is proeof thatb

the Serority had “any auditing standard” applicable to Regional

The court notes that ;be’nﬂthing in the record indicates that this
witness is gualified o give such an opinion.
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Directors’ guarterly expense reporbs?,

Plaintiff falls to show that defendant did not comply with
plaintifi’s reguirements regarding guarterly expense reports.
Flaintiff does not explain why these raports were received and pald on
without objection or how the reports do not comply with the pelicy
adopted in Hovamber 2005,

Despite plaintiff’s fallure to promulgate a standard for
documentation of expenses and desplte never having asserted that the
disputed expenses ware nol authorized or otherwise lnappropriabe, bthe
plaintiff clalms that the lack of adeguabs documentation creates an
issue of fact regquiring trial. The court does not agres. The failure
of the plaintiff to ever issue a standard for documentation of
axpenses prealudes the plaintiff from recovering from the defendant on
the mecond cause of action of the complaint.

The defendant’s reguest for sanctions and costs is denied. Based
upon the record befeore this court it cannot be said that the
plaintififs claims are frivoleous or completely without merit under 22

HYCRR 130~1.1.

EHTER
Dated: Goshen, New York
June 9, 2009 % /%?

IL)HN E. McGUIRE,

Ty

Ostrer Reosenwassesr, LLEP
PO Box BOY
Chesteyr, Wew York 10810

Elmira J. Jackson, Esg.
194 Wood Hollow Lane
Mew Rochelle, New York 10804

‘Bs to the claim that defendant’s evidence is inadequate undar “any
standard”, ths court disagrees. IRS Publication 463 is an example of a
standard for the documsntation of expenses. This publicabicon indicates that,
while recelipts are bthe best proof of an expensge, obther documsntation, such as
defendant’ s check register and bank stalements, will nob be considered
inadeguate provided there is other proof that the documentation iz related to
a valld business expense. Defendant attempited to offer further proof and the

plaintiff was not interestad in fuorther procf. Plaintiff simply declared the
doecumentation inadeguate. In any event, fhe defandant’ s expanss reports wears

ot sublxiect Lo RS stamderds, the reporis were nob subdect to any stbandarnd.
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